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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1.  Thisisan goped from a Hinds County Circuit Court decison setting the Satutory pendty for
pursLing aprior unsuccesstul goped. Attorney Halbert E. Dockins, . ("Dockins'), and atorneysMiched
S. Allred and John |. Donadson and their law firm of Allred and Dondldson (collectively "Allred") entered
into an agreement to harethe attorney’ sfee resuliting from asuccessful lawsLit againgt the Loewen Group.
Thefeeinduded cash, sock, and apromissory note. Dockins gppeded thetrid court’ sgrant of summary
judgment to Allred for divison of the fee This Court &firmed in Dockins v. Allred, 755 So. 2d 389

(Miss. 1999) ("Dockins I"), and remanded the case to the trid court to determine the amount of the

dautory pendty. Thetrid court based the amount of the pendty on the entire atorney's fee and vaued



the gock induded in the fee as of the date of its origind grant of summary judgment rather than the date
of the Supreme Court mandate. There was no pendty assessed on the promissory note from Loewen
becauseit was payablein futureingdlments. Wefind that thetrid court erroneoudy gpplied the atutory
pendty to the entire attorney’ s fee and erroneoudy vaued the sock induded in the fee as of the date of
its summary judgment. We, therefore, reverse and remand.
FACTS

2.  Thismater began asadispute between Dockinsand Allred over the divison of an atorney’ sfee.
There was awritten agresment between the two to divide the fee equaly unless one of the firmsworked
subgtantialy more hours on the case than the other. If that occurred, the fee was to be divided pro rata
based on the hoursworked. However, each firm was guaranteed a least 25% of the feg, no matter the
digoarity in the hours worked. Dockins aleged his firm was due & leagt 75% of thetotd fee Hedso
dleged fraud by Allred which, if proven, arguably could have led to the entire fee bang avarded to
Dockins. However, in ahearing to set theamount of asupersedeasbond for theprior gpped, theatorney
for Dockins did indicate "the highest percentage that we thought we were entitled to is a leet hdf the
amount of [thefeg]."

18.  Thetrid court, during a hearing to fix the amount in controversy prior to the goped in Dockins
I, set theamount as21.53% of theattorney'sfee- i.e. 50% of thefee minusthe 28.47% that was awarded
to Dockinshby thetrid court. Indoing this, thetria court adopted Allred'srecommendation on themethod
of cdculating theamount in controversy. Dockinsthen gpped ed without supersedeas. ThisCourt affirmed
thetrid court’sgrant of summary judgment and issued its mandate on February 24, 2000. On remand to

Oetermine the Satutory pendty for pursuing an unsuccessful gpped, thetrid court gpplied the 15% goped



pendlty to the entire atorney’ s fee and va ued the stock incdluded in the fee as of July 18, 1997, the date
of itsgrant of summeary judgment. Aggrieved, Dockinsfiled this goped.
4.  Thefdlowing issues arerased by this goped:
l. WHETHER THE TRIAL COURT WASCORRECT IN ASSESSING
THE STATUTORY PENALTY ON THE ENTIRE ATTORNEY’S
FEE.
II.  WHETHER THE TRIAL COURT WAS CORRECT IN VALUING
STOCKINCLUDED INTHEATTORNEY’'SFEEASOF THEDATE
OF SUMMARY JUDGMENT INSTEAD OF THE SUPREME
COURT MANDATE.

STANDARD OF REVIEW

.  Wereview questions of law de novo. Mason v. State, 781 So. 2d 99, 100 (Miss. 2000).

Despite Allred' s assartions to the contrary, the determingtion of the amount in controversy on goped, as
wdl asthetimetablefor vauing property thet isthe subject of thet goped, are questionsaof law. Obvioudy,
the dateto vaue property isaquestion of law; nofactud determination will dlow atria court thediscretion
to st the date of vauation asit chooses. Likewise, the amount in controversy is aquedion of law; the
amount of money a issue does nat vary based on occurrences and drcumdances of which thetrid court
is the dosest and most qualified ohserver. Insteed, the trid court should reech this determination by
interpreting the law of this date
ANALYSS
6.  Dockins arguesthetrid court erred by assessing the Satutory pendty on the entire atorney’ sfee
and by stting the value of sock induded in the award on the dete of summary judgmerntt.
l. WHETHER THE TRIAL COURT WASCORRECT IN ASSESSING

THE STATUTORY PENALTY ON THE ENTIRE ATTORNEY’S
FEE.



7.  Miss Code Ann. 8 11-3-23 (Rev. 2002) provided for a mandatory pendty for pursuing an
unsuccessful gpped. Section 11-3-23 provided in pertinent part:
In case the judgment or decree of the court below be affirmed, or the appdlant falsto
prosecute his gpped to effect, the supreme court shdl render judgment againg the
gopdlant for damages a the rate of fifteen percant (15%) asfallows If the judgment or
decree be for asum of money, the dameges shdl be upon such sum. I the judgment or
decree be for the possession of red or persond property, the damages shdl be assessed
on the vaue of the property.
Where an goped isfiled daiming aportion of an assat or um of money, the Satutory pendty should only
be gpplied to the portion daimed - i.e. the amount in controversy. Hollimanv. Dale, 578 So. 2d 271
(Miss 1991). Thegdatute providing damagesto thegppeleeafter an unsuccessful goped ispend innature
and ought to be grictly congtrued againg the party invoking it; the satute should not represent awindfal
totheappellee. Lowicki v. Lowicki, 427 So. 2d 917, 919 (Miss. 1983). Becauseof judicid estoppe,
aparty cannot assume a pogtion a one stage of a procesding and then take a contrary stand later in the
same litigation. Banes v. Thompson, 352 So. 2d 812, 812 (Miss. 1977). The sautory pendty is
goplied to both red and persond property. Miss. Code Ann. § 11-3-23.
18.  Theheat of thisissueisthe amount in controversy on goped. Thetrid court, & Allred surging,
set the amount in controversy a 21.53% of the atorney’s fee. Allred gated, “the amount of cash in
controversy isthe difference between 2847% and 50%.” Because of the firm’sargument a the hearing

to set theamount in controversy, Allred cannot now assart thet the amount in controversy wasgreater then

the 21.53% of the fee the firm damed. Judicid estoppd predudes a party from assarting a pogtion,

! Section 11-3-23 was repealed by House Bill 19, 2002 Miss. Laws 3rd Extra Sess. Ch. 4 (H.B.
19) which was effective “from and after January 1, 2003, and shd| apply to al causes of action filed on or
after that date.” However, we need not address the applicability of H.B. 19 here since we address the
proper application of section 11-3-23 prior to January 1, 2003.
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benfitting from that pasition, and then, whenit becomesmore convenient or profitable, retreating fromthat
podtionlater inthelitigation. Dockins sdam thet the entire amount wasin controversy (to theextent such
adam was made) does not face such a bar. “[W]hen the party making the prior Satement, which is
incongstent with his position in the present action, has not benefitted by the assertion, the doctrine should
not begpplied.” Mauck v. Columbus Hotel Co., 741 So. 2d 259, 265 (Miss 1999) (citing Thomas

v. Bailey, 375 So. 2d 1049, 1053 (Miss 1977)). Dockins did not benefit fromhis assartion thet there

was more than 21.53% of the fee in controversy. Allred, however, did benefit from its Sance, and it is
estopped from asserting a contrary podition in alater proceading involving the same controversy.

9.  Another issueisthe amount daimed by Dockins. “If [the gppdllant] loses, however, he must pay
the price, a price hewdl knowsand may easly cdculate before giving hisnatice of goped.” Waltersv.
I nexco Qil Co., 440 So. 2d 268, 275 (Miss. 1983). The basis for Dockins' s cdculation surdy must

have been the amount determined to bein controversy by thetrid court before the goped. If wewereto
dlow the pendty to be assessed on adifferent amount after the goped has been rgjected, we would deny
the gppdlant the definitive knowledge of the codis of gpped Walters praises,

110.  While Dockins did assatt, a times, that he should be entitled to more than 50% of the attorney’s
fee, thiswasaspeculativedam bassd on actionswhich hedleged werefraudulent and could dlow punitive
damages to be assessed.  If Dockins had damed that Allred' s actions were sufficiently egregious to
warrant $100 million in punitive damages, would thetria court have assessed the Satutory pendty a $15
million? We think the answer isno. Dockins's speculative dam for damages cannot be the bags for
assessing the mandatory pendty. The assartion thet he was entitled to 50% of the feeisamore accurate
reflection of theissue thet was gppedled. Severd times during the proceeding to determine the amount in
controversy, Dockins dated thisas his view: “[T]he highest percentage thet we thought we were entitled
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toisa lesgt hdf the amount of money that'sinvalved.” “[Q]f dl themoney involved, & least 50% of thet
is definitdy in controversy.” “[W]e have damed a least 50%, very dose to 50% of that money[.]”
Dockins sattorney did point out thet, if summeary judgment werereversed, ajury could avard any amount
to Dockins  Agan, thisis totdly speculative. Only a definite, find judgment should be subject to the
dautory pendty. Asthetrid court correctly determined in its hearing to sat the supersedess bond, the
actud amount in controversy is 21.53% of thefee. Therefore, the trid court erred in gpplying the apped
pendty to the amount of the entire atorney’ sfee
. WHETHER THE TRIAL COURT WAS CORRECT IN VALUING

STOCKINCLUDEDINTHEATTORNEY'SFEEASOFTHEDATE

OF SUMMARY JUDGMENT INSTEAD OF THE SUPREME

COURT MANDATE.
1. Inassessing the mandatory Satutory pendty, the tria court valued stock that was a part of the
award of atorney’ sfeeasof the date of its summiary judgment, rather then the dete of the Supreme Court
mandate. Dockins argues the appropriate date for the vauation of property is the date of the Supreme
Court mandate. We agree.
f12.  “[T]he date upon which vauation of the subject properties should be mede in connection with the
15% datutory pendty is... the date of the Supreme Court’ s mandate affirming thelower court’ sdecison.”
Estate of Haynesv. Steele, 699 So. 2d 918, 926 (Miss. 1997). See also Peoples Bank & Trust
Co.v.L & T Developers, Inc., 437 So. 2d 7, 12 n.4 (Miss. 1983); Lowicki, 429 So. 2d at 920.
Allred pointsout thet dl of these casesinvolvered property, and, indesd, part of thejudtification for usng
the date of the Supreme Court mendate isthe difficulty in valuing volatile red property. Peoples Bank

& Trust Co., 437 So. 2d a 12 n4. Thisisobvioudy not a problem with the property in question given

its daily price liging on the New York Stock Exchange.  However, when asked to apply satutory



damages on aquit invaving aninsurance palicy, this Court Sated, the amount “in controversy isof course,
persond property, but there is no evidence in the record from which its present vaue can be
ascataned[.]” Garner v. Townes, 134 Miss. 791, 805, 100 So. 20, 23 (1924) (emphasis added).
Clearly, Garner vaued the pdicy, which is persond property, a its“present vaue’ - i.e itsvaueonthe
date of the mandate.

113.  Allred ds0 pointsto cases where the statutory pendty was not goplied to podt-judgment interest
or damages accrued after the trid court’s judgment. Benson v. Benson, 749 So. 2d 75, 77 (Miss.
1999); Koehring Co. v. Hyde Constr. Co., 236 So. 2d 377, 382 (Miss. 1970); Firestone Tire &
Rubber Co. v. Fried, 202 Miss. 370, 383, 31 So. 2d 116, 118 (1947); U.S. Fidelity & Guar. Co.
v. Yodt, 183 Miss. 65, 185 So. 564 (1939). However, dl these cases ded with money which accrued
after thetrid court’ sjudgment, i.e, interest or additiond damages. The case a bar ded's with property
thet has changed in vdue. It haslong been the law to goply the Satutory pendty to the vaue of property
as of the date of the Supreme Court mandate, and we see no reason to change thet rule. Therefore, the
trid court ered asamatter of law in fixing a different valuation dete for the sock.

CONCLUSION

114. Thetrid court incorrectly gpplied the Satutory pendty to the entire attorney’ sfee and erroneoudy
vaued gock induded in the fee as of the date of its summary judgment. We, therefore, reverse the trid
court’s judgment, and we remand this case to the trid court for further procesdings consgtent with this
opinion.
115. REVERSED AND REMANDED.

PITTMAN, CJ, WALLER, COBB, DIAZ AND CARLSON, JJ., CONCUR.

McRAE, P.J., CONCURS IN RESULT ONLY. EASLEY, J., DISSENTS WITHOUT
SEPARATE WRITTEN OPINION. GRAVES, J., NOT PARTICIPATING.
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